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INDEPENDENT CONTRACTORS

Individuals who ate "independent contractors" ate not considered employees for wage and hour purposes.
The state agencies most involved with the determination of the independent conffactor status are the Employment
Development Depattment (EDD), which is concerned with employment-related taxes, and the Division of Labor
Standatds Enforcement QLSE), which is concerned with whether the wage, hour and workers' compensation
insurance laws apply. There are other agencies, such as the Franchise Tax Board FTB) and the Contractors State
Licensing Board (CSLB), which also have regulations or requirements concetning independent contractors. Since
different laws are involved, it is possible that the same individual will be considered an employee for puqposes of
one law and an independent conffactor under another law. Because the potential liabilities and penalties are
significant, if an individual is treated as an independent contractor and later found to be an employee, it is advisable
tbat eaclt such relationship be thoroughly researched before implemented.

There is no single determinative factot in determining whether an individual is an independent contractor or
an employee for pulposes of wage and hour laws. An individual will be considered an employee whete the
employer exercises all necessary control by direct or indirect means over the work details of the individual. (J.G.
Borello d2 J'ons, Inc. u. DEartment of Indu$rial Relations (1989 48 CaJ.3d 341) In addition, the following factors are to be
considered in determining an individual's independent contractot or employee status:

1' . Whether the person performing services is engaged in an occup atton or business distinct fuom that of the
principal;

2. \x/hether or not the work is part of the regalar business of the principal;

3. W'hether the pdncipal or the worker supplies the instrumentalities, tools and the place for the person doing
the work;

4. The individual's investment in the equipment or materials required by his or her task;

5. The skill tequired in the particular occupation;

6. The kind of occupation, with reference to whether, in the localiry, rhe work is usually done under the
direction of the pdncipal or by a specialist without supervision;

The individual's opportunity for ptofit or loss depending on his/her managetial skill;

The length of time for which the sewices are to be performed;

9. The degree of permanence of the working relationship;

10. The method of payment, whether by time or by the iob;

11. Whether or not the parties believe they are creating an employer-employee relationship . (Borello, Id. at 350)

7.

8.



Even where there is an absence of control over tlle details, an employer-employee relationship will be found
if the principal retains pervasive conftol over the operation of the whole, the worker's duties are anintegral part of
the operation, and the nature of the work makes detailed control uonecessary. (Ye/low Cab Cooperatiue ,. IYorkrrt
Conpensation Appeals Board (7991) 226 Cal.App.3d 1288) In addition, the existence of a writtett 

"gt..-..rtpurporting to establish an independent contractor relationship is not determinative. (Borello,Id.ai34g) Nor is the
fact that a worker is issued a 1,099 form rather than a W-2 form determinative urirh respect to independent
contractot status. (To2ota Motor Sales u. Superior Court (1990) 220 Cal.App.3d 864,977)

There is a rebuttable presumption that vrhere a worker performs services that require a license pursuant to
Business and Professions Code $ 7000, et rcq, or who performs seryices for a person who is required to obtain such
a license, the wotker is an employee and not ari independent contractor (Labor Code $ 2750.5)
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